Parental Rights and Responsibilities for Lesbian and Gay Parents

Introduction

The California Supreme Court recently decided a trio of cases establishing the responsibilities of same-sex parents in California.  This Legal Issue of the Month reviews each of the cases, the court’s reasoning, and implications for social workers practicing with lesbian and gay clients.  NASW has previously provided amicus curiae briefs in a number of cases involving lesbian or gay parenting issues, including the right to child support.  Although the national discussion on gay and lesbian issues has focused on rights, the corollary focus must be the responsibilities inherent in exercising those rights.  Examining the family as a whole, children’s rights to be supported and cared for by two parents, regardless of gender, equates to parental responsibility.  The courts are now examining the parameters of those responsibilities for a variety of family forms.

Elisa B.

In Elisa B. v. Superior Court, 33 Cal.Rptr.3d 46 (Cal. 2005), a lesbian couple created a family by use of an anonymous sperm donor and each partner bore children using sperm from the same donor.  Elisa supported the household financially while Emily was a stay-at-home mother.  The couple eventually separated without having adopted each other’s children, each taking custody of her own biological children.  One of the twins born to Emily had Down syndrome and required constant medical supervision.  After the separation, Emily applied for public assistance and the county filed an action to establish child support.  

The court interpreted the Uniform Parentage Act (UPA) for its application to the case at hand.  The court rejected the applicability of a prior case involving a husband, wife, and a surrogate, where the court had determined that a child could have only one biological mother.  The court accepted the reasoning of another case, Sharon S. v. Superior Court, which recognized in an adoption case that a child can have two parents, both of whom are women.  The court further examined a variety of cases where a parent-child relationship was presumed from the circumstances, although the adult in question was not the child’s biological parent.  Relying on these cases, the court stated:

We conclude, therefore, that Elisa is a presumed mother of the twins under section 7611, subdivision (d), because she received the children into her home and openly held them out as her natural children, and that this is not an appropriate action in which to rebut the presumption that Elisa is the twins' parent with proof that she is not the children's biological mother because she actively participated in causing the children to be conceived with the understanding that she would raise the children as her own together with the birth mother, she voluntarily accepted the rights and obligations of parenthood after the children were born, and there are no competing claims to her being the children's second parent. 33 Cal.Rptr.3d 46, ***58 (Cal. 2005).

K.M. v. E.G.

In the second California case, K.M. v. E.G., 33 Cal.Rptr.3d 61 (Cal. 2005), the court evaluated the respective rights and responsibilities of a lesbian couple who created a family by K.M. donating her eggs for in vitro fertilization and gestation by E.G.  In this case, the partner who donated her egg signed an agreement relinquishing any claim to “offspring born of her donation.” ***64.  Conflicting testimony was provided as to the intent of the respective partners regarding this arrangement. By agreement, the couple did not inform family or friends that K.M. had donated an egg to E.G., but the couple eventually exchanged rings following a marriage proposal.  Twins were born of this medical procedure, and when they were five years old, the couple separated.  K.M. filed a petition to establish a legal parental relationship in order to determine custody and visitation rights, and upon appeal the Supreme Court of California granted the petition.

The Supreme Court of California explained that the Uniform Parentage Act “defines the ‘parent and child relationship, [which] extends equally to every child and to every parent, regardless of the marital status of the parents.’”  The court compared the situation in this case to that of a sperm donor and to that of a surrogate mother, and found that this situation was more analogous to the surrogate mother scenario.  The court distinguished between the two situations by evaluating whether the donor intended to raise the child in her home jointly with her partner, but stopped short of applying an intent test.  The court found that the intention of the parties was not determinative under the facts of this case, because the evidence points to both K.M. and E.G. as mothers of the twins, one through a genetic connection, and the other by giving birth to the children.  The court avoided the application of the “presumed natural parent” test (used in Elisa B.) by relying on these indicators of biological parentage and held that both lesbian partners were parents of these children.  Two dissenting opinions suggest flaws in the court’s abandonment of an intent test, and posit that a legislative solution may be needed to avoid an ad hoc analysis of each factual situation presented.  

Kristine H.

A lesbian couple obtained a declaration from the court that they were both the legally recognized parents of the unborn child carried by Kristine. They agreed to a stipulated judgment that Kristine was the “biological, genetic and legal mother/parent;”  “Lisa is the second mother/parent;” they would have joint custody; and they are the “only legally recognized parents.”  Two years after the birth of the child the couple separated, and Kristine sought to have the court set aside the stipulated judgment, while Lisa filed an action for custody.  

The Supreme Court of California, in Kristine H. v. Lisa R. 33 Cal.Rptr.3d 81 (Cal. 2005), relied on the doctrine of estoppel to find that Kristine could not challenge the agreement to which she had previously stipulated.  The estoppel doctrine may be applied to prevent a party from changing his position once he or she has invoked the jurisdiction of the court to support that position and others have relied on it, and the party has benefited from the prior position.  The court cited several cases that invoked estoppel in custody matters, including a surrogate mother who sought to withdraw her consent to adoption 10 months after the birth of the child conceived via artificial insemination.  In conclusion, the court found that to allow Kristine to challenge the validity of the stipulated judgment would “trifle with the courts,” “be unfair both to Lisa and the child,” and would “contravene public policy favoring that a child has two parents rather than one.”

Analysis and Conclusions

The court relied on three different legal doctrines to find in each case that the parties involved in bringing a family into being should have legal rights and responsibilities for the children involved.  In one case in which the partner who sought recognition of parental status had no biological relationship to the child, the court based its finding on the “presumed parent” doctrine, looking at the intent of the parties as expressed through their actions.  In the second case in which both partners had a biological relationship with the children, the court overruled a signed agreement to the contrary, in finding that the donor mother was a legal parent based on her biological connection and the parties’ actions in jointly raising the children together.  In the third case, the court prevented one party from challenging a stipulated judgment to the detriment of the other party and the child, relying on the doctrine of estoppel.

Thus, the California high court has sent a clear message that same-sex partners who take steps to create a family together will not be able to later avoid the responsibilities attendant to the parent-child relationship by separating from the same-sex partner and declaring a lack of a legal relationship to the child.  

Social workers providing services to same-sex couples and their children need to be aware of the potential legal vulnerabilities of one party over the other regarding parental status.  Providing information and encouragement for each partner in a couple to obtain clarification from legal counsel as to their respective rights and responsibilities is key to avoiding misunderstandings and damaging legal battles in the future, should the relationship dissolve.  Voluntary agreements may be interpreted by the courts and should be signed on the advice of independent legal counsel.  Relationship counseling for these couples entails a greater awareness regarding the ambiguity of the law and how assumptions about who will take care of certain relationship responsibilities may affect the couple and their children in later years.
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